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 As with all litigation, having a structured approach will ensure that the dispute is 
finalised in a timely fashion and efficiently so that legal costs do not unnecessarily 
erode the testator's estate.   

 
 
 
Step 1 – The first contact 

• The client will be unlikely to provide you with sufficient information at the time of initial 

contact to enable you to give the matter informed consideration and provide advice. 

Accordingly, it is probably best to keep the first contact fairly brief. 

• Schedule a meeting with your client after checking that the three month time limit from the date 

of the grant of probate or letters of administration for the commencement of proceedings (s 11) 

will not expire in the meantime.   

• Tell your client that you will shortly be sending a letter specifying the information which you 

will require for the scheduled meeting. 

 

 

Step 2 – The letter to the client 

• Provide a brief overview of the Testator's Family Maintenance Act, including reference to 

eligibility to bring a claim (s 3A) and the jurisdictional requirement that an applicant has been 

"left without adequate provision for his (or her) proper maintenance and support" (s 3).   

• Explain that the relevant considerations will include the client's financial position at the date of 

death of the deceased;  the size and nature of the estate;  the totality of the relationship between 

the client and the deceased and the relationship between the deceased and other persons (usually 

family members) who have or may have legitimate claims to the bounty of the deceased. 

• Enclose a copy of the grant of probate or letters of administration and a copy of the short form 

affidavit of assets and liabilities of the estate filed at the time of the grant, which you will be 

able to obtain from the Court upon request.   
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• Enclosed with the letter should be the financial statement form prescribed under the Family Law 

Rules with a request that the client complete Parts B to L as at the date of death of the deceased. 

(The form requires a high level of detail including, for example, a statement of income derived 

from trusts.)  If the client has a spouse or partner, the client should also be asked to be in a 

position to provide a brief overview of the financial position of the spouse or partner.   

• Enclosed with the letter will be the costs disclosure statement required by the Legal Profession 

Act. 

• Remind your client of the three month time limit for the commencement of proceedings. 

 

 

Step 3 – Taking instructions 

• Read the will, the short form affidavit of the assets and liabilities of the estate and the client's 

financial statement.    

• Reinforce with your client the information contained in your initial letter to the client 

concerning the nature and purpose of the legislation.  Make sure that your client understands 

that courts will not lightly interfere with testamentary dispositions.  The test is not fairness or 

equality.  The Court will not make provision or additional provision purely as a reward for 

affection given or services rendered.  The question is whether adequate provision has been 

made for the client and, if not, the Court will do no more than  that which is necessary to make 

adequate provision, so far as may be possible, depending upon the size of the estate and the 

circumstances of others having legitimate claims.   

• Now that your client has some sense of relevance you are in a position to take detailed 

instructions.   

• If able to do so, give preliminary advice (to be later followed up in writing) as to the merits of 

the prospective claim. 

• If advice has been given at the meeting take instructions from your client as to whether or not 

an application is to be filed.  Otherwise inform your client that a detailed letter of advice will be 

sent. 

 

 

Step 4 – Filing the application 

• The order sought in the application should simply repeat the relevant wording in s 3, namely:  

"That such provision as the court or judge, having regard to all the circumstances of the case, 

thinks proper be made out of the estate of the deceased … for the applicant".   
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Step 5 – The supporting affidavit 

• No matter how familiar you are with family provision applications it is always a good idea to 

revisit a text book  (eg Family Provision in Australia – John de Groot and Bruce Nickel – 

LexisNexis Butterworths) and some of the cases.   

• After reviewing the law and the instructions given to you by your client prepare a structured 

draft of the closing submissions which you would hope to be in a position to make at the end of 

a trial.  (The closing submissions will remain a work in progress as the matter proceeds up to 

the conclusion of the trial.) 

• The draft submissions will inform as to how the affidavit is set out and assist in distinguishing 

relevant material, which must be included in the affidavit, and irrelevant material, which should 

not be included.   

• Try to avoid including in the affidavit matters of little relevance which, if included, may inflame 

the emotions of other family members making a negotiated settlement difficult and risking a 

prolonged trial. 

• Exhibit with the affidavit a copy of the will and the client's financial statement. 

 

 

Step 6 – Service of the application 

• Make sure that you serve the application and supporting affidavit on the executor well in 

advance of the first return date specified in the application.   

• Include with the application a covering letter requesting the executor, prior to the return date, to 

file and serve the executor's affidavit.  The affidavit of the executor will need to exhibit a copy 

of the grant of probate or letters of administration, a copy of the death certificate and a copy of 

the short form affidavit of assets and liabilities filed with the application for the grant of probate 

or letters of administration.  The executor's affidavit should also contain a list of the persons 

eligible under s 3A to bring an application. 

 

 

Step 7 – The first directions hearing 

• Try to agree with the practitioner for the executor the orders which should be made at the 

directions hearing.  Hopefully, a consent memorandum can be prepared and the time and cost 

associated with a court appearance avoided.  The usual orders are as follows. 
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• An order requiring the executor to file and serve the executor's affidavit (if it has not already 

been filed and served).  

• An order requiring the applicant to give notice of the application (in accordance with Form 6 of 

the Supreme Court Forms Rules 2000) and a copy of the applicant's supporting affidavit to the s 

3A eligible persons and the major beneficiaries.    

• If the estate is small, an order referring the matter to mediation.   

• An order adjourning the directions hearing to a date shortly after the expiry of the time limited 

for appearance by those served, or if a mediation has been ordered, a time shortly following the 

anticipated date of the mediation.   

 

 

Step 8 – The second directions hearing 

• At this directions hearing those persons who have entered an appearance following notice will 

be asked whether they wish to be joined as parties.   

• Eligible persons under s 3A may wish to be joined as applicants and upon such request, 

consistently with s 3(4), they will be joined as applicants. 

• Where an executor is also a major beneficiary it may be appropriate to join the 

executor/beneficiary in his or her personal capacity as a separate respondent.  It may also be 

appropriate to join any major beneficiaries as separate respondents if they wish to be so joined. 

• If the major beneficiaries do not agree that any provision made to the applicant should fall 

ratably upon the whole of the estate (s 10A), their interests cannot be represented by the 

executor because the interests are in conflict.  The major beneficiaries opposing any provision 

falling ratably upon the whole of the estate will need to be added as additional respondents. 

• Orders will be made imposing a timetable for the filing and service of affidavits.  (The 

affidavits filed by the respondent or respondents will have exhibited a financial statement from 

the deponent where the deponent has a competing claim based in part on the deponent's 

financial position.) 

• An order directing mediation (if one has not already occurred) will generally be made.  

• Orders for discovery of financial documents will not be made unless there is good reason to 

require further verification of financial assertions in affidavits.  Generally a party requiring 

documents can issue an early return subpoena (r 496(6)) after a trial date has been set.  The 

administration of interrogatories will rarely be considered to be necessary (r 408A(6)), as the 

evidence at the trial will be by affidavit. 

• There will be an order rescheduling the directions hearing to a time shortly after the expiry of 

the timetable for filing affidavits and the conduct of a mediation. 
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Step 9 – Preparing for the mediation and trial 

• The parties should prepare for the mediation as if they were preparing for the trial. 

• The draft closing submissions previously prepared should be updated.   

• The affidavits should be checked to ensure that all of the factual material to be relied upon in 

closing submissions has been included in the affidavits.   

• The affidavits should be checked to ensure that they are in admissible form.   

• A letter should be sent to the client providing an analysis of the case.  The letter should set out 

in summary form the non-controversial facts, the facts which are in dispute, the findings of fact 

likely to be made by the Court and the most likely outcome based on an application of the facts 

(the non-controversial facts and the facts likely to be found) to the law. 

• This preparation and the advice to the client will ensure that the mediation is principle based 

rather than emotion driven and that any resolution will not be unfair or unjust to your client.  

• If the claim is settled, consent orders (other than an order giving the applicant leave to 

discontinue in the case of abandonment or the execution of a deed of family settlement) will  

not be made unless the judge is satisfied that he or she has jurisdiction under the Act to make 

the orders.  In particular, the judge will need to be satisfied that the claimant has been left 

without adequate provision and that the agreed provision is proper (practice direction 5/2006). 

 

 

Step 10 – The trial 

• A setting down order will be made at the third directions hearing after the parties have certified 

that the matter is ready for trial and provided an estimate of the likely hearing time.  At the 

same time the executor will be ordered to file and serve an affidavit exhibiting a financial 

statement for the estate current at about the date allocated for the commencement of the trial.  

(The parties may file a consent memorandum dealing with these matters so that appropriate 

orders might be made without the parties attending the directions hearing.) 

• Often cases will settle during the course of a trial.  Accordingly, it is important to prepare a 

good opening statement which may facilitate settlement discussions during breaks in the trial.   

• The opening statement will provide an outline of the non-controversial facts, identification of 

the facts in issue, a brief reference to legal principles and a brief summation as to the legal 

principles which apply.   
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• Having at the outset prepared your closing statement, then prepared your evidence in chief (the 

affidavits) and then prepared an opening statement, all that remains is preparation for the cross-

examination of the opposing witnesses.    

• Having prepared your closing statement, which will include why you say the judge should make 

the disputed findings of fact in favour of your client, you will have a clear understanding of the 

matters upon which you need to focus in cross-examination. 

• In furtherance of the efficient conduct of the trial you may also consider writing to the solicitors 

for the opposing parties in advance specifying any evidentiary objections which you intend 

taking on their affidavits. 

• You are now ready to efficiently conduct the case with everything which you do at the trial 

being directed to achieving the best outcome for your fully informed client. 

 

 

 


