THE LAW
SOCIETY 1

OF TASMANIA

IMPORTANT CONSIDERATIONS FOR SOLICITORS
PREPARING AN ENDURING POWER OF ATTORNEY

The following guidelines are intended to assist solicitors in advising clients who wish
to draw up an enduring power of attorney.

These guidelines set out general points for consideration which may or may not be
relevant according to the individual circumstances of the donor.

1. CAPACITY TO MAKE AN ENDURING POWER OF ATTORNEY

The test for capacity for execution of an enduring power of attorney is set out in section
30 of the Powers of Attorney Act 2000 (“the Act’).

The donor must understand the nature and effect of the instrument that he or she is
signing (section 30(2)(a) of the Act) .

To understand the ‘nature and effect’ of that document, the donor must understand
the following matters (section 30(3)):
a) that the power given by the donor can be specific or limited and that
the donor can give instructions to the attorney;
b) when the power begins;

C) once the specific or general power begins, the attorney will have full
control over the donor’s estate or the part of the estate subject to the
power;

d) that the donor may revoke the enduring power of attorney at any time
provided he or she has the mental capacity to do so;

e) that the power continues after the donor loses his or her mental
capacity;

f) that the donor is unable to oversee the use of the power if he or she
subsequently loses mental capacity.

It would be advisable for solicitors to obtain written acknowledgment from their client
as to the above factors OR including these into the actual EPOA instrument.

A solicitor taking instructions for the preparation of an enduring power of attorney must
be satisfied that the client (potential donor) has the mental capacity to execute that
instrument.



Circumstances that might cause a solicitor to question the potential donor’s capacity
to execute the instrument might be that the client:

a) is currently a patient in a hospital, aged care facility or supported
accommodation facility (group home or boarding house);
b) is highly supported in interviews by a family member or friend but is not

as competent in giving instructions or understanding advice in the
absence of that family member or friend;

C) frequently changes his or her instructions;

d) behaves in a highly unusual manner, makes bizarre statements during
interviews or is excessively forgetful and disorganised.

If a solicitor has any doubt about the client's capacity to understand the nature and
effect of the document, the solicitor should obtain a report from a medical practitioner,
geriatrician, Occupational Therapist or a psychologist with relevant professional
experience.

In seeking the report, the solicitor should refer the medical practitioner or psychologist
to the elements of capacity set out in section 30 of the Act. If a client declines
assessment due to cost, it may be possible to arrange an assessment in the public
health system. If a client declines assessment for other reasons, a solicitor ought to
review whether he or she continues to take instructions in this matter.

If the solicitor obtains a satisfactory report expressing an opinion that the client has
capacity, the report should be filed with the papers relating to the execution of the
enduring power of attorney.

If the report states that the client does not have capacity, a solicitor should not proceed
to completion of the instrument. If the client has pressing financial matters that require
substitute management, the solicitor might consider whether an application for the
appointment of an administrator under the Guardianship and Administration Act 1995
is required.

Where an enduring power of attorney is not executed personally by the donor (i.e.
because of a physical incapacity to do so), a hearing must be convened before the
Guardianship and Administration Board to approve the proxy signing that instrument
(section 50(2)).

2. TAKING INSTRUCTIONS

2.1.WHO IS YOUR CLIENT?
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Where a solicitor prepares an enduring power of attorney the client is the donor. If the
donor of the enduring power of attorney subsequently loses mental capacity, the client
remains the donor, even if advice is being given to the attorney. Solicitors should be
careful of a conflict of interest as their client is the Donor and not the Attorney.

Conflicts can arise whereby a solicitor has acted for the Donor to prepare an enduring
power of attorney but then is asked to give advice to an attorney. For example, a not
uncommon situation that arises is where an attorney presents at a practitioner’s office
asking that practitioner assist in a transfer of property as the donor had lost capacity
and the property needed to be transferred. The attorney instructed that the property
was in fact to be transferred to the attorney. There is a clear conflict in this scenario.

Note: If however the instrument had included a specific provision that the attorney
could enter into transactions where there was a conflict of interest then this issue could
have been avoided.

2.2.PERSONAL INSTRUCTIONS

Instructions to prepare a power of attorney should be taken from the donor. If another
person such as a friend or family member gives instructions to the solicitor, those
instructions should be confirmed with the donor in the absence of the person who gave
the initial instructions. This is particularly so where the person who gave the initial
instructions is to act as an attorney.

2.3.CHOICE OF ATTORNEY

The client’s choice of attorney is a personal decision for the donor, but it is important
for the solicitor to advise the donor of the need for the attorney to:

a) be trustworthy (ie capable of being appointed as trustee);
b) have administrative and record keeping skills;
C) be willing to seek the advice of financial and legal professionals;

d) have the ability to understand and interpret financial and legal advice.
EVERY ATTORNEY needs to be so qualified
2.4.MORE THAN ONE ATTORNEY
A donor may appoint more than one attorney to act either jointly and severally or jointly.
The differences between 'joint’ and 'joint and several’ should be explained to the donor.

The solicitor should discuss how these would operate in a practical sense, particularly
if the attorneys can act severally then they can both act with full authority and
individually from each other
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When a donor wishes to appoint more than one member of their family, discuss family
dynamics with the donor and ask for example whether the attorneys get on and will
they be able to reach a consensus on financial and other decisions?

Consideration may be given to assisting clients to tailor their enduring powers of
attorney to provide that some tasks may be undertaken by the attorneys severally,
while others must be joint.

What happens if the instrument appoints two attorneys to act jointly and one dies? The
Instrument should include a provision to cover this scenario. If the firm’s precedent
includes an option for “joint/or several” then one of them must be deleted otherwise
the Instrument may not be accepted by a financial institution.

2.5.GENERAL OR LIMITED AUTHORITY

The solicitor should explain to the donor that an enduring power of attorney may confer
a general authority, i.e. the authority to manage all the donor's property and affairs, or
confer only a limited authority, for example limiting the attorney's power to the sale of
the donor's real property and the investment or disposition of the proceeds of sale.

The donor must also understand that they can instruct the attorney about the exercise
of the power. For example, that the attorney is to consult with the donor's immediate
family before agreeing to the sale of the donor's house.

3. THE POWERS AND DUTIES OF THE ATTORNEY

Solicitors may be in a position to also advise the attorney of the powers and duties
that arise when they accept the role of an attorney under an enduring power of
attorney. It will be of benefit to the donor to ensure that the attorney is aware of their
responsibilities.

S32 of the Powers of Attorney Act 2000 deems the attorney of an enduring power of
attorney to be 'a trustee of the property and affairs of the donor'. The Act does not
define 'trustee' or set out the powers, obligations or duties of a trustee except that
s32(I)(b) requires the attorney to execute her/his powers to 'protect the interests of the
donor'. If the attorney fails to do so, is liable to compensate the donor for any loss
occasioned by the failure.

Trustee Act 1898 defines “Trustee” as
(@) any person seised or possessed of or entitled to any property subject to
any trust as aforesaid,;
(b) any person who has also a beneficial interest in the trust property;
(c) any company, corporation, firm, or association authorized by law to act
as trustee, executor, or administrator of the estate of any deceased
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person;

(d) any representative in any way possessed of or entitled to any property
subject to any trust express or implied,;

(e) any trustee whose trust arises by construction or implication of law, but
does not include a mortgagee; and

) joint trustees, executors, or administrators, where more than one person
is acting in any of the said capacities.

The key duties of a trustee at common law are:
a) to maintain separate records and keep proper accounts;
b) to keep the donor's and the attorney's funds and property separate, i.e.
not mix the donor's funds with their own money;
C) to avoid conflict and unauthorised profit;
d) to protect the interests of the donor and act in their best interests.

If an attorney fails to exercise the powers of attorney to protect the interests of the
donor or is otherwise in breach of their duty as an attorney they may be liable to
compensate the donor. The failure may also constitute sufficient reason for the
Guardianship and Administration Board to revoke the enduring power of attorney,
upon the application of a person with an interest in the enduring power of attorney.

An attorney under an enduring power of attorney is not competent to appoint another
person to perform any functions or exercise any powers in his or her capacity as such
and must keep any property of the donor (apart from property held by the attorney and
the donor as tenants in common or joint tenants) separate from property of the
attorney.

Failure to do so can result in a Penalty of a Fine not exceeding 50 penalty units.

4. WHEN THE POWER IS TO COME INTO OPERATION.

The donor must understand when the power is to come into operation. Before a power
can become operative and valid it must be registered. Once registered the power may
be exercised only on the express instructions of the donor while the donor has mental
capacity. However once, it is registered it can be used by an attorney.

If the donor loses mental capacity the attorney assumes control of the power according
to its terms.

If the donor does not want the power to take effect until the onset of their incapacity
this should be expressly stated in the enduring power of attorney.
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Solicitors may like to consider obtaining their clients’ consent in writing, in advance,
to contact their medical practitioner if the need for medical evidence relating to the
donor’s capacity should arise later.

Solicitors should check their own firm’s requirements, because each firm may have
different procedures.

5. SOLICITOR-ATTORNEYS

It is generally not possible to predict when a power will come into effect. Once the
power does come into effect, the donor cannot revoke the power if they do not have
capacity and current legislation does not allow for an attorney to resign unless it is to
assign the power to the Public Trustee. In other words, once appointment has been
accepted by a solicitor-attorney, it may not be possible to resign at will.

A solicitor should consider whether the solicitor would be prepared to act as attorney
for the donor if:

a) the donor or members of the donor’s family are in heated dispute about
the management of the estate at the time that the power comes into

effect;
b) the estate has insufficient funds to cover the attorney’s costs;
C) the solicitor is retired when the power comes into effect.

If the solicitor would not be prepared to act in these circumstances, it is recommended
that he or she does not accept the appointment.

Alternatively, if a solicitor would not be prepared to act on the appointment after
retirement, the Instrument could be drafted such that the appointment will lapse if the
attorney does not have a current practicing certificate.

Where the solicitor drafting the power will accept appointment as an attorney, it is
recommended that the power include express provisions with regard to:
a) remuneration for the work done as attorney (e.g. payment of regular
accounts, management of income etc.)
b) the fact that the solicitor-attorney may be in a position of retaining himself
or herself as solicitor to undertake legal work on behalf of the donor, and
remuneration (retainer) for such work

If necessary, arrangements could be made for the solicitor's costs to be approved or
audited by an independent third party in the event of the donor's incapacity. Such
arrangements should be expressly provided for in the power.
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The Solicitor should also keep in mind that there may be a potential conflict of interest
for that solicitor preparing the instrument and also being the nominated attorney.

6. GIFTS

It is recommended that a solicitor expressly address the donor’s attitude to gifts from
the estate when taking instructions and drafting the Instrument. Gifts by attorneys are
not prohibited under s.31 of the Act if they are:
a) to a relation or close friend of the donor; and
b) of a seasonal nature or on the occasion of a special event (including, for
example, a birth or marriage);or
C) a donation of the nature that the donor made when the donor had mental
capacity or that the donor might reasonably be expected to make; and
d) the value of the gift is reasonable having regard to all the circumstances
and, in particular, the donor's financial circumstances.

A donor can exclude the authority to make gifts or can give an attorney greater
flexibility regarding gifts in the Instrument. Gifting provisions have been the subject of
abuse by some unscrupulous attorneys and gifting from the estate to the attorney or
persons other than the donor is not a power that rests comfortably with the traditional
duties of a trustee. One option may be to include a requirement that all gifts need the
approval of the Board pursuant to section 31(5) of the Act.

7. THE ROLE OF THE GUARDIANSHIP AND ADMINISTRATION BOARD

An enduring power of attorney may be reviewed by the Guardianship and
Administration Board (the Board) if an application is made pursuant to section 33 of
the Act. Typically, applications are made to the Board in circumstances where:
a) It is alleged that the instrument was created invalidly (e.g. due to the
incapacity of the donor);
b)  Multiple attorneys are unable to cooperate in the donor’s best interests;
c) It is alleged that an attorney has not performed his or her duties in
accordance with the requirements of the instrument, the Act or fiduciary
responsibilities.

The Board on application and after a hearing may:

a) vary the term of a power,

b) substitute an attorney;
C) revoke the power and/or appoint an administrator;
d) declare that the donor did or did not have capacity to execute the power;
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e) declare that the power is invalid for non-compliance with the legislation

In urgent circumstances, the Board may also suspend the operation of an enduring
power of attorney and either appoint a substitute attorney or make a temporary
administration order appointing The Public Trustee as administrator. Orders made
under emergency powers are limited to 28 days.

The Board can also provide advice and direction to an attorney (section 35). The
Board can also issue a direction to an attorney to lodge records and accounts and to
prepare a financial plan of management (section 35 ).

S.32AD of the Act provides that an attorney must keep and preserve accurate records
but not a financial plan.

Disclaimer

This guide is not intended to constitute legal advice and the Society recommends practitioners
exercise their experience and judgement in applying the guideline to their subject matter. This
document is not all-encompassing and is not an exhaustive list of every issue that may arise.
Practitioners will need to adapt it to address individual client circumstances. It is designed to
identify and draw attention to some key issues which may arise.
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