Testamentary Capacity Report
Background

The Elder and Succession Law Committee has been working, for many years, on a pro forma
testamentary capacity report resource for use by the medical and legal professions. The
report and an accompanying letter are available for consideration and comment.

The legal profession receives varying reports from GPs about a client/patient’s capacity; some
of which are very helpful and some like the one liner that says “He/she has capacity” are not
very useful at all. The legal test for assessing a person’s mental capacity to sign a legal
document such as a will is based on a legal test and is different from the medical cognitive
tests that a doctor would carry out to assess a patient’s capacity. Many geriatricians are
familiar with the legal capacity test and are not fazed by completing reports for solicitors,
however, many GPs are far more reticent. There is also a question of what doctors should
charge for the report because there is no specific code that such a report can be attributed to
for Medicare purposes.

Consultation

The Committee has consulted with the Royal Australian College of General Practitioners
(RACGP) to get their feedback on the content of the report. Matthew Rush of the RACGP
informed us that the Board was concerned about the impact that a testamentary capacity
report may have for their patients.

They also stated that additional remuneration for undertaking assessment for capacity was
supported, however, the quantum was still in debate. They also reported that many GPs were
reticent to complete capacity reports because of the fear that they might, in the future,
become embroiled in litigation.

The Committee also consulted with geriatricians Mr David Dunbabin and Dr Alison Cleary. Dr
Cleary’s view was that to make the report workable and to be supported by GPs would involve
significant educational strategies. Dr Cleary further advised that when geriatricians were
requested to provide capacity reports they would always involve GPs as they are the primary
clinicians and have known the patients for many years and are, therefore, usually the best
placed to comment on any deterioration in capacity.

Mr Dunbabin circulated the proforma report to his colleagues and they viewed it as a useful
tool. Mr Dunbabin indicated that it was very helpful for him to receive background
information from solicitors as to the nature of prior wills, arrangements (financial or other),
assets involved and so on, which may be influencing the will maker. As a result of this
feedback the draft letter was created with the assistance of Tasmanian Perpetual Trustees
and several local legal firms.

Capacity Toolkit

The GPs and the geriatricians also referred the Committee to the Tasmanian Capacity Toolkit
that was adapted from the Toolkit developed by the NSW Attorney General’s department. That
Toolkit is an excellent resource, and it is recommended that you have a look at it. Interestingly,
page 138 of that Toolkit goes through, in detail, the legal test for assessing a person’s capacity



to make a will. It also includes the legal tests for assessing a person’s capacity to sign a power of
attorney and an instrument appointing an enduring guardian.

Capacity Assessment Report and Letter (Tasmania)

The draft letter and pro forma testamentary capacity report prepared by the Committee set out
very similar information to that in the Toolkit. As such it is hoped that this will assist in getting
support from the Tasmanian medical profession for the use of this report.

It is also hoped that if the majority of the legal profession use a similar letter and standard pro
forma report then, over time, GPs will become more comfortable with providing meaningful
reports.

TASCAT

It is also worth noting that when the guardianship stream of TASCAT (formerly the
Guardianship and Administration Board) is considering whether they should appoint a
guardian or administrator under the Act they request a professional report from a health care
professional such as a medical practitioner, psychologist, neuro -psychologist and psychiatrist.
The Board requires comprehensive evidence as to whether the person has a disability which
affects their mental capacity and their ability to make specific decisions. The pro forma report
required by TASCAT sets out the capacity tests for an Enduring Power of attorney and
Enduring Guardian but not for a will.

The pro forma request from TASCAT is not new and there appears to be no reticence by the
medical profession to complete these types of reports. The hope is that if the legal profession
starts to use the pro forma capacity report on a regular basis this will demystify the legal
capacity test for making a will, and the medical profession will be more inclined to provide
legal practitioners with more meaningful reports.

Proposed outcome

Further to consultation with the medical and legal profession and when the report is ready for
publication/release it will be converted to a writable pdf. The Committee is cognisant of the
fact that the pro forma report will only be successful if it is approved and supported by both
the legal and medical profession.



