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FEDERAL CIRCUIT AND FAMILY COURT OF AUSTRALIA

ADMINISTRATIVE LAW AND
HUMAN RIGHTS PROCEEDINGS
(GENFED-ALHR)

General Federal Law Practice Direction

1. INTRODUCTION

1.1 This Practice Direction applies nationally from X Date 2024 to all administrative
law and human rights (ALHR) proceedings in the Federal Circuit and Family
Court of Australia (Court). This Practice Direction will also apply to ALHR
proceedings commenced before X Date 2024, unless the Court considers it

would be unfair or impractical to do so.
1.2 This Practice Direction is to be read together with:

(a) Central Practice Direction—General Federal Law proceedings, which sets
out the key principles of case management procedure and is an essential

guide to practice in this Court in all proceedings;
(b) the Federal Circuit and Family Court of Australia Act 2021 (Cth) (Act); and

(c) the Federal Circuit and Family Court of Australia (Division 2) (General

Federal Law) Rules 2021 (General Federal Law Rules), in particular:

(i) Part 26 which deals with proceedings under the Administrative
Decisions (Judicial Review) Act 1977 (Cth);

(i) Part 27 which deals with appeals from the Administrative Appeals

Tribunal; and

(iii) Part 28 which deals with human rights proceedings.
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2. JURISDICTION

Administrative law

2.1 In administrative law matters, the Court has jurisdiction to:

(@)

(b)

review decisions under the Administrative Decisions (Judicial Review) Act
1977 (Cth) (ADJR Act). Under the ADJR Act, the Court can review a
decision made by a person exercising a ‘public function’. For the grounds
on which a decision can be reviewed, see the information on the Court’s

website;

determine some appeals from the Administrative Appeals Tribunal (AAT).
For an appeal from the AAT to be determined by the Court, it must be on

a question of law about;

(i) a child support first review, under section 44AAA of the
Administrative Appeals Tribunal Act 1975 (Cth); or

(i) a matter that is transferred to the Court from the Federal Court.

A question of law is an issue arising from a case about how the law was
applied or not applied to the facts of a case, or about whether the process
was legally adequate. This is different from a question of fact, such as
whether something happened or will happen. If the AAT has made
findings about the facts in a case, the Court does not review those

findings.

determine appeals of departure prohibition orders of the Child Support
Registrar. An appeal from a decision of a delegate of the Child Support
Registrar to make a departure prohibition order may only be about
whether the decision was properly made. The Court does not have

jurisdiction to review:
(i) the merits of the decision to make the departure prohibition order; or

(i) a decision to issue or not issue a departure authorisation certificate;

and

enforce determinations of the Information Commissioner under the
Privacy Act 1988 (Cth). The Court has jurisdiction to enforce a


https://www.fcfcoa.gov.au/gfl/administrative-adjr
https://www.fcfcoa.gov.au/gfl/administrative-adjr
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determination of the Information Commissioner under the Privacy Act, in
addition to its jurisdiction under the ADJR Act. For more information on

the Court's jurisdiction under the Privacy Act, see the Court’s website.

Human rights

2.2

2.3

2.4

2.5

In human rights matters, the Court has jurisdiction over civil matters arising
under Part IIB or IIC of the Australian Human Rights Commission Act 1986
(AHRC Act). Those parts deal with complaints alleging unlawful discrimination
under the Racial Discrimination Act 1975 (Cth), the Sex Discrimination Act
1984 (Cth), the Disability Discrimination Act 1992 (Cth) and the Age
Discrimination Act 2004 (Cth).

Pursuant to section 46PO of the AHRC Act, the Court has jurisdiction if:

(a) an affected person makes an application in relation to a complaint of
unlawful discrimination which has been terminated by the President of the
Australian Human Rights Commission (the Commission); and

(b) the President has given notice of the termination.

An affected person may make an application other than in accordance with the

above procedure only if the Court grants leave.

If the Court is satisfied there has been unlawful discrimination, it may provide
substantive relief and interim relief in accordance with subsection 46P0O(4) of
the AHRC Act. There is no monetary jurisdictional limit on the Court in

proceedings under the AHRC Act.

Transfer

2.6

2.7

The Court also has jurisdiction to hear any matter within the jurisdiction of the
Federal Court of Australia which the Federal Court transfers. In accordance
with rule 20.01(1) of the General Federal Law Rules, the Court may transfer a
proceeding to the Federal Court at the request of a party or on its own initiative.

The Federal Court may transfer an appeal from the AAT to the Court on the
application of a party or on the Federal Court’s own initiative. The Court will
then have jurisdiction in the matter even if it would not otherwise have
jurisdiction. However, the Federal Court may not transfer an appeal to the Court

if it involved the president or a deputy president of the AAT.


https://www.fcfcoa.gov.au/gfl/administrative-privacy
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STARTING A PROCEEDING

The forms used in ALHR proceedings can be found under the 'Administrative

Law’ and ‘Human Rights’ sections on the General federal law forms page of the

Court’s website.

All documents should be filed electronically via eLodgment unless otherwise
permitted by the General Federal Law Rules. Unless an exception applies, a

filing fee must be paid when the application is filed.

For more information on Court documents, parties should refer to the Guide to

completing and filing GFL Court documents.

Administrative law — applications under the ADJR Act

3.4

3.5

An application under the ADJR Act is commenced by filing an Initiating
application for an order of review under ADJR; Form 66, together with:

(a) an affidavit or statement of claim or points of claim;
(b) a copy of the decision sought to be reviewed; and
(c) any statement of reasons given with the decision.

Applications under the ADJR Act must be filed within 28 days from notification
of the decision or of the reasons for the decision (whichever is the later). If the

application is out of time and an extension of time is sought, the application:
(@) should include that leave to proceed out of time is sought; and

(b) must be accompanied by an affidavit stating the facts on which the
application relies, and why the application was not filed within time.

Administrative law — privacy determinations

3.6

3.7

For enforcement of a determination of the Information Commissioner under the

Privacy Act, the applicant must file:

(a) an Originating Application—General federal law;

(b) an affidavit, statement of claim or points of claim; and
(c) acopy of the Information Commissioner’s determination.

Any written reasons of the Information Commissioner and any document that


https://www.fcfcoa.gov.au/gfl/forms
https://www.elodgment.fedcourt.gov.au/eLodgment/
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was before the Commissioner may also be filed.

Administrative law — appeals from child support decisions of the AAT or a

departure prohibition decision

3.8 For appeals from child support decisions of the AAT or a departure prohibition
decision of the Child Support Registrar (on a question of law only)," the
applicant must file:

(@) a Notice of appeal—Child support;

(b) a copy of either the AAT’s decision or the Child Support Registrar’s

departure prohibition decision (as applicable);
(c) any statement of reasons given with the decision;

(d) a completed financial statement in accordance with the approved form;

and
(e) any further affidavits sought to be relied upon.

3.9 Appeals from the AAT must be filed within 28 days after receiving the written

reasons for the decision.
Human rights

3.10 For human rights matters, the proceeding is commenced by filing an Originating
Application—Human rights.

3.11 An application may be made without leave of the Court if, pursuant to rule
28.03 of the General Federal Law Rules, the originating application is

accompanied by:
(a) a copy of the original complaint to the Commission; and

(b) a notice of termination of the complaint given by the President of the

Commission.

3.12 For all other human rights matters, leave of the Court is required to make an
application. The originating application must be accompanied by an affidavit

specifying the reasons leave should be granted.

3.13 The application must be filed within 60 days from notification of the decision. If

L See paragraph 2.1(b) above about questions of law.
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the application is out of time and an extension of time is sought:
(a) the ‘Yes’ box at Part E of the application must be selected; and

(b) the application must be accompanied by an affidavit explaining the delay

and why the Court should grant an extension.
Service requirements

3.14 Applications and accompanying documents must generally be served on the
relevant parties within 28 days after filing. Documents to be relied upon at the
hearing must generally be served no later than 21 days before the hearing

date. Exceptions to these timeframes are set out below.
3.15 In administrative law matters, the persons to be served include:
(@) the respondent;

(b) for child support appeals—a parent or eligible carer, the Child Support
Registrar, and the AAT (within 7 days after filing the appeal);? and

(c) for privacy determinations—each other party (proof of which must be set

out in an Affidavit of service to be filed with the Court).

3.16 In human rights matters, the persons to be served (proof of which must be set

out in an Affidavit of service to be filed with the Court) include:
(a) each other party;

(b) the person against whom orders are sought if that person is not a party (at

least 7 days before the hearing date); and

(c) the Australian Human Rights Commission (at least 5 days before the first
court date).

4. CASE MANAGEMENT

4.1 Parties and their lawyers should familiarise themselves with the information on
case management in Part 6 of the Central Practice Direction—General Federal
Law proceedings. The following should be noted in relation to ALHR

proceedings.

2 In addition to the filed documents, applicants in child support appeals must serve on the
respondent the brochure ‘Child Support Applications’.
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First court date

4.2 ALHR proceedings will generally be listed for a case management hearing as

4.3

soon as reasonably practicable after the proceedings have been issued.

Matters with which the parties or their lawyers must come ready and able to

deal with at the first management hearing are:

(@)

(f)
(9)

(i)

the judge may fix a date for the final hearing of the proceeding and the
parties should therefore come prepared with appropriate hearing dates

from their perspective and an estimate of the length of the hearing;

the Court will expect parties subject to the Commonwealth or State model
litigant policies to consider how best to conduct the proceeding so as to

comply with those obligations; 3

where appropriate, parties in ALHR proceedings, including on judicial

review applications, may be expected by the Court to attend mediation;
whether the matter should be transferred to the Federal Court;

parties are to include in case planning the preparation of a statement of
agreed facts, to be tendered pursuant to section 191 of the Evidence Act
1995 (Cth), before filing of evidence so that oral or affidavit evidence need
only deal with contested matters;

whether evidence is to be given orally or by affidavit;

whether reasons for the decision under review have been provided or are

available;
use of electronic court books, authorities and relevant enactments;

if a party is unrepresented, parties should be prepared to discuss what (if
any) modifications or accommodations should be made to the way the

case is prepared for trial and dealt with at trial.

Evidence and witnesses

4.4

In most ALHR proceedings, the convenient means of giving evidence is likely to

For example, if an applicant is unrepresented, consideration should be given to whether the
respondent should prepare the court book, or take other such steps as are necessary to
resolve the proceedings justly and efficiently.



4.5

5.1

5.2

5.3

6.1

7.1

DRAFT — EXTERNAL CONSULTATION

be by affidavit, or by other convenient presentation of the material before the

decision-maker or Tribunal under review.

To the extent that there is contested evidence that will require cross-
examination, the parties and their lawyers should consider the most effective,
(including cost-effective) means of leading the evidence. In this regard, parties
and their lawyers should familiarise themselves with the information in Part 7 of

the Central Practice Direction—General Federal Law proceedings.

CONSENT ORDERS IN PROCEEDINGS INVOLVING A FEDERAL
TRIBUNAL

If the parties propose that an order be made by consent to set aside or vary an
order of a federal Tribunal, then they must:

(@) prepare a proposed consent order that contains, within a "notes" section
at the foot of the document, a succinct statement of the matters said to
justify the making of the proposed consent order and giving reference to
any authorities or statutory provisions relied upon;

(b) each sign the proposed consent order; and

(c) provide the proposed consent order to the Court, preferably via

eLodgment.

If the proposed consent order relates only to costs, the succinct statement and
references referred to in subparagraph 5.1(a) above do not need to be included

in the proposed consent order.

If the Court makes such a consent order, the parties must, within 7 days of the
order being made, serve a copy of the order on the Tribunal.

COSTS

The General Federal Law Rules on costs apply in ALHR matters. For
information on costs, parties and their lawyers should refer to Part 11 of the

Central Practice Direction—General Federal Law proceedings.
FURTHER INFORMATION

For more information on how ALHR proceedings are conducted in the Court,


https://www.elodgment.fedcourt.gov.au/eLodgment/
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parties should refer to the Court’s website.

The Honourable Justice William Alstergren

Chief Judge

Federal Circuit and Family Court of Australia (Division 2)
Re-issued: X Date 2024
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