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FEDERAL CIRCUIT AND FAMILY COURT OF AUSTRALIA

BANKRUPTCY PROCEEDINGS
(GENFED-BANKRUPTCY)

General Federal Law Practice Direction

INTRODUCTION

This Practice Direction applies nationally from X Date 2024 to bankruptcy
proceedings in the Federal Circuit and Family Court of Australia (Division 2)
(Court), with a particular focus on applications to set aside bankruptcy notices
and creditors’ petitions. This Practice Direction will also apply to bankruptcy
proceedings commenced before X Date 2024, unless the Court considers it

would be unfair or impractical to do so.
This Practice Direction is to be read together with:

(a) Central Practice Direction—General Federal Law proceedings, which sets
out the key principles of case management procedure and is an essential
guide to practice in this Court in all proceedings;

(b) the Federal Circuit and Family Court of Australia Act 2021 (Cth) (Act);

(c) the Federal Circuit and Family Court of Australia (Division 2) (Bankruptcy)
Rules 2021 (Bankruptcy Rules);

(d) the Bankruptcy Regulations 2021 (Cth) (Bankruptcy Regulations); and

(e) the Federal Circuit and Family Court of Australia (Division 2) (General
Federal Law) Rules 2021 (General Federal Law Rules).

JURISDICTION

The Court has jurisdiction over matters related to general and personal
insolvency under the Bankruptcy Act 1966 (Cth), however its jurisdiction does

not cover corporate insolvency.
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Bankruptcy matters can also be heard in the Federal Court of Australia. The
Court and the Federal Court have harmonised rules for bankruptcy matters.

The Court has power to transfer bankruptcy proceedings to the Federal Court
at the request of a party or on its own initiative. Similarly, bankruptcy

proceedings may be transferred to the Court by the Federal Court.
STARTING PROCEEDINGS UNDER THE BANKRUPTCY ACT

Parties and practitioners should prepare and file the documents, set out below,
that apply to the type of claim they want to make.

All documents should be filed electronically via eLodgment unless otherwise
permitted by the General Federal Law Rules. Unless an exception applies, a

filing fee must be paid when the application is filed.

For more information on Court documents, refer to the Guide to completing and

filing GFL Court documents.

Debtor’s petition

3.4

A debtor wishing to apply for bankruptcy should refer to the information on the
Court’s website about making an application to the Australian Financial Security

Authority (AFSA). General information on what happens when a debtor is made

a bankrupt is also available on the AFSA website.

Creditor’s petition

3.5

3.6

3.7

A creditor’s petition must be in accordance with Form B6 and must be
accompanied by a verifying affidavit.

The petition, verifying affidavit, and any other documents that the application
requires in accordance with Part 4 of the Bankruptcy Rules, must be served on
the respondent debtor no less than 5 days before the date fixed for the hearing
of the creditor’s petition.

The applicant creditor must comply with the requirements of regulation 13 of
the Bankruptcy Regulations to give the Official Receiver a copy of the petition

and any orders made by the Court within 2 business days.


https://www.elodgment.fedcourt.gov.au/eLodgment/
https://www.fcfcoa.gov.au/gfl/bankruptcy/apply
https://www.afsa.gov.au/i-cant-pay-my-debts/bankruptcy/apply-bankruptcy
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3.8 Before the hearing of a creditor’s petition, including any adjourned hearings, the
applicant creditor must file affidavits that comply with the requirements in rule
4.06 of the Bankruptcy Rules.

3.9 If a sequestration order is made, the applicant creditor must comply with the

requirements in rule 4.07 of the Bankruptcy Rules.

Debtor’s application to set aside bankruptcy notice and extend time for

compliance

3.10 A debtor has 21 days to comply with a bankruptcy notice or apply to have the

bankruptcy notice set aside.

3.11 In general terms, a debtor may apply to the Court to have a bankruptcy notice

set aside if:
(a) there is a defect in the bankruptcy notice;
(b) the debt on which the bankruptcy notice is based does not exist;

(c) the debtor has a counter-claim, set-off or cross demand against the
creditor that is equal to or greater than the amount claimed in the

bankruptcy notice; or
(d) the bankruptcy notice is an abuse of process.

3.12 Generally, the 21 day period to comply with the bankruptcy notice continues to
run even if the debtor has made an application to set aside the bankruptcy
notice. The debtor may, therefore, also need to apply to have the time for

compliance extended.

3.13 An application to set aside a bankruptcy notice or for an extension of time for
compliance with a bankruptcy notice must comply with Part 3 of the Bankruptcy

Rules.
3.14 For an application to set aside a bankruptcy notice, a debtor must:
(a) file a Form B2—Application stating:

(i) the final orders sought (in most cases, an order that the relevant

bankruptcy notice be set aside);
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(ii) (if applicable) any interim orders extending time for compliance until

the application to set aside is heard;
(b) file an affidavit stating:
(i) the grounds in support of the application;
(i) the date on which it was served on the applicant;

(iii) (if applicable) the full details of any counter-claim, set-off or cross

demand; and

(iv) (if applicable) attach a copy of any application to set aside the
judgment or order on which the bankruptcy notice was based, and
any material in support, to the affidavit;

(c) attach a copy of the bankruptcy notice to the affidavit;

3.15 The applicant debtor must serve the application and supporting affidavit on the

respondent creditor within 3 days after the application is filed.

3.16 For more information on making this application, see Bankruptcy Information

4.1

Sheet 4: Setting aside a Bankruptcy Notice on the Federal Court’s website.

OPPOSING AN APPLICATION

A person who intends to oppose an application (including an interim
application) or a petition must, at least 3 days before the date fixed for the

hearing of the application or petition (or at the hearing, with leave of the Court):
(a) file a Form B4—Notice of appearance;

(b) file a Form B5—Notice stating grounds of opposition to application, interim

application or petition;
(c) file an affidavit in support of the grounds of opposition; and

(d) serve the notices and supporting affidavit on the applicant.

THE ROLE OF REGISTRARS


https://www.fedcourt.gov.au/law-and-practice/guides/guides-bankruptcy/information-sheet-4
https://www.fedcourt.gov.au/law-and-practice/guides/guides-bankruptcy/information-sheet-4
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Most bankruptcy matters are case managed and determined by registrars of
the Court. The bankruptcy matters within the delegated jurisdiction of a registrar

are set out in Schedule 1 to the Bankruptcy Rules.

The Court's website has a Guide for practitioners and parties in bankruptcy

matters listed before a Reqistrar.

Application to review exercise of registrar’s power

5.3

54

5.5

6.1

6.2

71

A party may apply for review of the exercise of a power of the Court by a
registrar. An application must be made within 21 days after the day on which

the power is exercised: see Division 21.2 of the General Federal Law Rules.

An application is commenced by filing a Form B3A—Application for review,
which must be served on each other party to the proceeding within 7 days after
it is filed. Unless the Court or a registrar otherwise orders, the application does

not stay the exercise of power under review.

If the application relates to a decision by the registrar to make a sequestration
order against the estate of a debtor (the bankrupt), the applicant must give
notice of the application to each known creditor of the bankrupt by filing a Form
B12—Notice to creditors of application for review of Registrar's decision to

make sequestration order.
CASE MANAGEMENT

Parties and practitioners should familiarise themselves with Part 6 of the
Central Practice Direction—General Federal Law proceedings on the Court’s

approach to case management.

The Court recognises that bankruptcy proceedings will vary in complexity and
that different approaches to case management and dispute resolution may be
appropriate from time to time.

COSTS

In accordance with Part 13 of the Bankruptcy Rules, a person entitled to costs
in a bankruptcy proceeding is entitled to costs in accordance with Part 40 of the

Federal Court Rules 2011 (Cth) unless the Court otherwise orders. However,


https://www.fcfcoa.gov.au/pubs/bankruptcy-guide
https://www.fcfcoa.gov.au/pubs/bankruptcy-guide
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Part 40 does not apply where the Court makes an order fixing the amount of
costs, except for the issue of a certificate of taxation.

In matters heard by a registrar the Court will generally fix costs in a lump sum
at the conclusion of the hearing based on a “Statement of Costs and
Disbursements” or “Short form bill of costs” lodged via eLodgment in advance
of the hearing or as may otherwise be permitted by the presiding registrar.

For more information in relation to a claim by a lawyer for a creditor for costs
charged in relation to a petition against the estate of a debtor, refer to Division

13.2 of the Bankruptcy Rules.
FURTHER INFORMATION

Parties and practitioners should consult the Court’s website for further

information about bankruptcy proceedings.

Parties should also refer to the Bankruptcy Information Sheets provided on the

Federal Court of Australia website, which cover matters such as:

(a) how personal insolvency matters are listed before registrars;
(b) presenting a Creditor's Petition;

(c) Creditor's Petition checklist;

(d) opposing a Creditor's Petition;

(e) setting aside a Bankruptcy Notice; and

(f) substituted service applications.

The Honourable Justice William Alstergren

Chief Judge

Federal Circuit and Family Court of Australia (Division 2)
Re-issued: X Date 2024


https://www.fedcourt.gov.au/law-and-practice/guides/guides-bankruptcy/bankruptcy
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