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EXPERT EVIDENCE 

General Federal Law Practice Direction 

1. INTRODUCTION 

1.1 This Practice Direction applies nationally from X Date 2024 to all general 

federal law proceedings in the Federal Circuit and Family Court of Australia 

(Court). This Central Practice Direction will also apply to general federal law 

proceedings commenced before X Date 2024, unless the Court considers it 

unfair or impractical to do so. 

1.2 This Practice Direction is to be read together with: 

(a) Central Practice Direction—General Federal Law proceedings (Central 
Practice Direction), which sets out the overarching purpose and the 

principles of case management; and 

(b) Division 17.4 of the Federal Circuit and Family Court of Australia (Division 

2) (General Federal Law) Rules 2021 (General Federal Law Rules).  

1.3 To the extent this Central Practice Direction is inconsistent with any Act, 

regulation, rule, or other legislative provision (whether or not expressly listed 

above), the Act, regulation, rule or other legislative provision prevails. 

2. APPROACH TO EXPERT EVIDENCE 

2.1 An expert witness may be retained to give opinion evidence in the proceeding, 

or, in certain circumstances, to express an opinion that may be relied upon in 

alternative dispute resolution procedures such as mediation. 

2.2 The purpose of the use of expert evidence in proceedings, often in relation to 

complex subject matter, is for the Court to receive the benefit of the objective 

and impartial assessment of an issue from a witness with specialised 

knowledge based on their training, study or experience: see section 79 of the 
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Evidence Act 1995 (Cth). 

2.3 However, the use or admissibility of expert evidence remains subject to the 

overriding requirements that: 

(a) to be admissible in a proceeding, any such evidence must be relevant 

(section 56 of the Evidence Act); and  

(b) even if relevant, any such evidence may be refused to be admitted by the 

Court if its probative value is outweighed by other considerations, such as 

the evidence being unfairly prejudicial, misleading or likely to result in an 

undue waste of time (section 135 of the Evidence Act).  

2.4 The opinion of an expert witness evidence may have little or no value unless 

the assumptions adopted by the expert (i.e. the facts or grounds relied upon) 

and his or her reasoning are expressly stated in any written report or oral 

evidence given. 

2.5 The Court will ensure that, in the interests of justice, parties are given a 

reasonable opportunity to adduce and test relevant expert opinion evidence. 

However, the Court expects parties and any legal representatives acting on 

their behalf, when dealing with expert witnesses and expert evidence, at all 

times to comply with their duties associated with the Court’s overarching 

purpose: see section 190 of the Federal Circuit and Family Court of Australia 

Act 2021 and rule 1.04 of the General Federal Law Rules. 

3. INTERACTION WITH EXPERT WITNESSES  

3.1 Parties and their legal representatives should never view an expert witness 

retained (or partly retained) by them as that party's advocate or “hired gun”. 

Equally, they should never attempt to pressure or influence an expert into 

conforming his or her views with the party's interests.  

3.2 A party or legal representative should be cautious not to have inappropriate 

communications when retaining or instructing an independent expert, or 

assisting an independent expert in the preparation of his or her evidence. 

However, it is important to note that there is no principle of law or practice and 

there is nothing in this practice direction that obliges a party to embark on the 

costly task of engaging a “consulting expert” in order to avoid “contamination” of 
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the expert who will give evidence. Indeed, the Court would generally 

discourage such costly duplication. 

3.3 Any witness retained by a party for the purpose of preparing a report or giving 

evidence in a proceeding as to an opinion held by the witness that is wholly or 

substantially based in the specialised knowledge of the witness should, at the 

earliest opportunity, be provided with: 

(a) a copy of this practice direction, including the Harmonised Expert Witness 

Code of Conduct set out at Annexure A; and 

(b) all relevant information (whether helpful or harmful to that party's case) so 

as to enable the expert to prepare a report of a truly independent nature. 

3.4 Any questions or assumptions provided to an expert should be provided in an 

unbiased manner and in such a way that the expert is not confined to 

addressing selective, irrelevant or immaterial issues. 

4. ROLE AND DUTIES OF THE EXPERT WITNESS 

4.1 The role of the expert witness is to provide relevant and impartial evidence in 

his or her area of expertise. An expert should never mislead the Court or 

become an advocate for the cause of the party that has retained the expert.  

4.2 It should be emphasised that there is nothing inherently wrong with experts 

disagreeing or failing to reach the same conclusion. The Court will, with the 

assistance of the evidence of the experts, reach its own conclusion. 

4.3 However, experts should willingly be prepared to change their opinion or make 

concessions when it is necessary or appropriate to do so, even if doing so 

would be contrary to any previously held or expressed view of that expert. 

Harmonised Expert Witness Code of Conduct 

4.4 Every expert witness giving evidence in this Court must read the Harmonised 

Expert Witness Code of Conduct (Code) at Annexure A and agree to be bound 

by it. 

4.5 The Code is not intended to address all aspects of an expert witness' duties, 

but is intended to facilitate the admission of opinion evidence, and to assist 

experts to understand in general terms what the Court expects of them. 
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Additionally, it is expected that compliance with the Code will assist individual 

expert witnesses to avoid criticism (rightly or wrongly) that they lack objectivity 

or are partisan. 

5. CONTENTS OF EXPERT REPORT AND RELATED MATERIAL 

5.1 The contents of an expert’s report, including a Court expert’s report, must 

conform with the requirements set out in the Code (in particular clauses 3 to 5).  

5.2 In addition, the contents of such a report must also comply with rule 17.22 of 

the General Federal Law Rules. Given that the requirements of that rule 

significantly overlap with the requirements in the Code, an expert, unless 

otherwise directed by the Court, will be taken to have complied with the 

requirements of rule 17.22 if that expert has complied with the requirements in 

the Code and has complied with the additional following requirements. The 

expert shall: 

(a) acknowledge in the report that:  

(i) the expert has read and complied with this practice direction and 

agrees to be bound by it; and  

(ii) the expert’s opinions are based wholly or substantially on specialised 

knowledge arising from the expert’s training, study or experience;  

(b) identify in the report the questions that the expert was asked to address; 

(c) sign the report and attach or exhibit to it copies of:  

(i) documents that record any instructions given to the expert; and  

(ii) documents and other materials that the expert has been instructed to 

consider. 

5.3 Where an expert’s report refers to photographs, plans, calculations, analyses, 

measurements, survey reports or other extrinsic matter, these must be provided 

to the other parties at the same time as the expert’s report. 

6. CASE MANAGEMENT CONSIDERATIONS 

6.1 Parties intending to rely on expert evidence are expected to consider between 

them and inform the Court at the earliest opportunity of their views on the 
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following:  

(a) whether the opinion of an expert is truly required to resolve one or more of 

the issues in dispute in the proceeding; 

(b) the identity, area(s) of expertise and availability of the expert witness 

whose opinion the parties propose to obtain; and 

(c) whether, in addition to a joint expert appointed by the Court, a party 

should seek leave to adduce evidence from a further expert. 

6.2 Before any expert is retained, the parties should try to agree on the precise 

questions on which the expert will provide an opinion, as well as the relevant 

facts and assumptions. 

6.3 If two or more parties to a proceeding are given leave to call further expert 

witnesses to give evidence about the same or a similar question, the Court may 

give directions in relation to: 

(a) the preparation by the expert witnesses of a joint statement of how their 

opinions on the question agree and differ; 

(b) the preparation by an expert witness of a statement of the expert’s opinion 

on a question, or on the opinion of another expert on a question; 

(c) the order and manner in which the experts are to give evidence during the 

hearing; and 

(d) whether in the light of factual evidence led at the hearing, the expert 

witness adheres to, or wishes to modify, any opinion earlier given. 

7. APPOINTMENT OF COURT EXPERT 

7.1 The Court may appoint an expert to enquire into and report on a question 

arising in the proceeding, and may give directions about experiments or tests 

for the purposes of such inquiry and/or report.  

7.2 If possible, the expert should be a person agreed on between the parties. The 

parties should communicate as soon as possible after it becomes clear that the 

opinion of an expert will be necessary to determine a question that arises in the 

proceeding. 

7.3 The parties are jointly liable to pay the Court expert’s remuneration and 



DRAFT – EXTERNAL CONSULTATION 

6 
 

expenses. However, a party who wishes to cross-examine the expert must pay 

the reasonable expenses of the expert’s attendance at Court. 

Further expert evidence 

7.4 If a Court-appointed expert has first made a report, a party may apply to the 

Court for leave to adduce evidence of another expert. 

7.5 A party seeking leave to adduce further expert evidence must satisfy the Court 

of the question arising in the proceeding that has not been fully addressed by 

the expert appointed by the Court, and why the opinion of an additional expert 

is necessary. 

7.6 If a party is given leave to retain an expert to give a report or give evidence, 

they must first give the expert a copy of this Practice Direction. 

8. FURTHER INFORMATION 

8.1 For further information on expert evidence, parties and their legal 

representatives should consult the Court’s website at www.fcfcoa.gov.au. 

 
The Honourable Justice William Alstergren 

Chief Judge  
Federal Circuit and Family Court of Australia (Division 2) 

Re-issued: X Date 2024 

  

http://www.fcfcoa.gov.au/
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Annexure A 

HARMONISED EXPERT WITNESS CODE OF CONDUCT 

 
APPLICATION OF CODE 

1. This Code of Conduct applies to any expert witness engaged or appointed:  

(a) to provide an expert's report for use as evidence in proceedings or 

proposed proceedings; or  

(b) to give opinion evidence in proceedings or proposed proceedings.  

GENERAL DUTIES TO THE COURT  

2. An expert witness is not an advocate for a party and has a paramount duty, 

overriding any duty to the party to the proceedings or other person retaining 

the expert witness, to assist the Court impartially on matters relevant to the 

area of expertise of the witness.  

CONTENT OF REPORT  

3. Every report prepared by an expert witness for use in Court shall clearly state 

the opinion or opinions of the expert and shall state, specify or provide:  

(a) the name and address of the expert;  

(b) an acknowledgment that the expert has read this code and agrees to 

be bound by it;  

(c) the qualifications of the expert to prepare the report;  

(d) the assumptions and material facts on which each opinion expressed in 

the report is based [a letter of instructions may be annexed];  

(e) the reasons for and any literature or other materials utilised in support 

of such opinion; 

(f) (if applicable) that a particular question, issue or matter falls outside the 

expert's field of expertise;  

(g) any examinations, tests or other investigations on which the expert has 

relied, identifying the person who carried them out and that person's 

qualifications;  
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(h) the extent to which any opinion which the expert has expressed 

involves the acceptance of another person's opinion, the identification 

of that other person and the opinion expressed by that other person;  

(i) a declaration that the expert has made all the inquiries which the expert 

believes are desirable and appropriate (save for any matters identified 

explicitly in the report), and that no matters of significance which the 

expert regards as relevant have, to the knowledge of the expert, been 

withheld from the Court;  

(j) any qualifications on an opinion expressed in the report without which 

the report is or may be incomplete or inaccurate;  

(k) whether any opinion expressed in the report is not a concluded opinion 

because of insufficient research or insufficient data or for any other 

reason; and  

(l) where the report is lengthy or complex, a brief summary of the report at 

the beginning of the report.  

SUPPLEMENTARY REPORT FOLLOWING CHANGE OF OPINION  

4. Where an expert witness has provided to a party (or that party's legal 

representative) a report for use in Court, and the expert thereafter changes 

his or her opinion on a material matter, the expert shall forthwith provide to the 

party (or that party's legal representative) a supplementary report which shall 

state, specify or provide the information referred to in paragraphs (a), (d), (e), 

(g), (h), (i), (j), (k) and (I) of clause 3 of this code and, if applicable, paragraph 

(f) of that clause.  

5. In any subsequent report (whether prepared in accordance with clause 4 or 

not) the expert may refer to material contained in the earlier report without 

repeating it.  

DUTY TO COMPLY WITH THE COURT'S DIRECTIONS  

6. If directed to do so by the Court, an expert witness shall:  

(a) confer with any other expert witness;  

(b) provide the Court with a joint-report specifying (as the case requires) 

matters agreed and matters not agreed and the reasons for the experts 

not agreeing; and  
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(c) abide in a timely way by any direction of the Court.  

CONFERENCE OF EXPERTS  

7. Each expert witness shall:  

(a) exercise his or her independent judgment in relation to every 

conference in which the expert participates pursuant to a direction of 

the Court and in relation to each report thereafter provided, and shall 

not act on any instruction or request to withhold or avoid agreement; 

and  

(b) endeavour to reach agreement with the other expert witness (or 

witnesses) on any issue in dispute between them, or failing agreement, 

endeavour to identify and clarify the basis of disagreement on the 

issues which are in dispute. 
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