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FEDERAL CIRCUIT AND FAMILY COURT OF AUSTRALIA

FAIR WORK PROCEEDINGS
(GENFED-FAIRWORK)

General Federal Law Practice Direction

INTRODUCTION

This Practice Direction applies nationally from X Date 2024 to all proceedings
brought under the Fair Work Act 2009 (Cth) (Fair Work proceedings) in the

Federal Circuit and Family Court of Australia (Court). This Practice Direction

will also apply to Fair Work proceedings commenced before X Date 2024,

unless the Court considers it would be unfair or impractical to do so.
This Practice Direction is to be read together with:

(@) Central Practice Direction—General Federal Law proceedings, which sets
out the key principles of case management procedure and is an essential

guide to practice in this Court in all proceedings;
(b) the Fair Work Act 2009 (FWA);
(c) the Federal Circuit and Family Court of Australia Act 2021 (Cth) (Act);

(d) the Federal Circuit and Family Court of Australia (Division 2) (General
Federal Law) Rules 2023 (General Federal Law Rules), in particular Part
31 which deals with Fair Work proceedings;

(e) the Federal Court of Australia Act 1976 (Cth) (Federal Court Act); and
(f) the Federal Court Rules 2011 (Federal Court Rules).

Where the General Federal Law Rules are insufficient or inappropriate, the
Court may apply the Federal Court Rules.
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JURISDICTION

The Court has jurisdiction to hear and determine claims alleging:
(a) unlawful termination;

(b) dismissal in contravention of a general protection;

(c) breach of a general protection;

(d) sexual harassment; and

(e) any other contravention of the FWA (including underpayment of

employment entitlements).

Under the FWA, parties can ask the Court to deal with an application as a small
claims matter if the claim relates to the underpayment of employment
entitlements of $100,000 or less, or is in relation to some disputes over the
conversion of casual employment to full-time or part-time employment.

Penalties are not available in the small claims procedure.

Other than small claims, there is no monetary jurisdictional limit on the Court in

proceedings under the FWA.

The Court also has jurisdiction to hear claims under certain provisions of the
Fair Work (Registered Organisations) Act 2009 (Cth) and the Work Health and
Safety Act 2011 (Cth).

STARTING A PROCEEDING

Parties and their representatives should prepare and file the documents, set out
below, that apply to the type of claim they want to make. All forms can be found

under the ‘Fair Work’ section on the General federal law forms page of the

Court’s website.

All documents should be filed electronically via eLodgment unless otherwise
permitted by the General Federal Law Rules. Unless an exemption applies, a

filing fee must be paid when the application is filed.

For more information, refer to the Guide to completing and filing GFL Court

documents.


https://www.fcfcoa.gov.au/gfl/forms
https://www.elodgment.fedcourt.gov.au/eLodgment/
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Small claims

3.4

3.5

For small claims, the applicant must file:
(@) an Originating Application—Fair Work Division;

(b) a Form 5: Small claims under the Fair Work Act 2009—subrule 31.11(2);

and
(c) any other material to be relied on.

If the application relates to the conversion of casual employment, use Form 5A:
Small claims under the Fair Work Act 2009 casual conversion dispute—subrule
31.11(2) instead of Form 5.

Adverse action

3.6

3.7

3.8

For a claim alleging dismissal in contravention of a general protection, the

applicant must file:
(a) an Originating Application—Fair Work Division;

(b) a Form 2: Claim under the Fair Work Act 2009 alleging dismissal in

contravention of a general protection;

(c) a certificate from the Fair Work Commission (unless an interim injunction
is being sought) that all reasonable attempts to resolve the dispute have
been or are likely to be unsuccessful; and

(d) any other material to be relied on.

The applicant should, so far as practicable, ensure that the originating

documents include particulars of the:

(a) loss claimed as a result of the alleged contravention; and
(b) basis upon which that loss is calculated.

For a claim alleging unlawful termination, the applicant must file:
(a) an Originating Application—Fair Work Division;

(b) a Form 3: Claim under the Fair Work Act 2009 alleging unlawful

termination of employment,
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a certificate from the Fair Work Commission (unless an interim injunction
is being sought) that all reasonable attempts to resolve the dispute have

been or are likely to be unsuccessful; and

any other material to be relied on.

3.9 Applications alleging dismissal in contravention of a general protection or

unlawful termination must be filed within 14 days of the Fair Work Commission

issuing a certificate.

3.10 For a claim alleging breach of a general protection, the applicant must file:

(@)
(b)

(c)

an Originating Application—Fair Work Division;

a Form 4: Claim under the Fair Work Act 2009 alleging contravention of a

general protection; and

any other material to be relied on.

Sexual harassment

3.11 For a claim alleging sexual harassment, the applicant must file:

(@)
(b)

(c)

(d)

an Originating Application—Fair Work Division;

a Form 7: Claim under the Fair Work Act 2009 alleging sexual

harassment;

a certificate from the Fair Work Commission (unless an interim injunction
is being sought) that all reasonable attempts to resolve the dispute have

been or are likely to be unsuccessful; and

any other material to be relied on.

Other matters

3.12 For an application alleging any other contravention of the FWA, the applicant

must file:

(@)
(b)
(c)

an Originating Application—Fair Work Division;
either an affidavit or a statement of claim or points of claim; and

any other material to be relied on.
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3.13 For a claim alleging reprisal under section 337BB of the Fair Work (Registered
Organisations) Act 2009, the applicant must file:

(@) an Originating Application—Fair Work Division;
(b) a Form 6: Claim under the Fair Work (Registered Organisations) Act 2009
alleging reprisal; and
(c) any other material to be relied on.
Responding to an application

3.14 A respondent who wants to file a response must file a Response—General
federal law, together with any supporting documents, within 28 days after being
served with the application.

3.15 If the originating application was accompanied by an affidavit, statement of
claim or points of claim, the respondent must also file the corresponding

document pursuant to rule 8.15 of the General Federal Law Rules.
4. CASE MANAGEMENT AND DISPUTE RESOLUTION

4.1 Parties are strongly encouraged to try to resolve their disputes without the need
for court proceedings or a court hearing.

4.2 For disputes that cannot be resolved and require the filing of a proceeding in
the Court, parties and their representatives should familiarise themselves with
the Central Practice Direction—General Federal Law proceedings, in particular
Part 2 on the overarching purpose and Part 6 on the Court’s principles of case

management.
5. SMALL CLAIMS CASE MANAGEMENT

5.1 The small claims process aims to settle disputes quickly and fairly. Small claims

matters will be listed before a Registrar in the national small claims list.

5.2 A party to a small claims application may only be represented by a lawyer with
leave of the Court. If leave is granted, it may be subject to conditions to ensure
that no other party is unfairly disadvantaged.

5.3 Small claims matters will be conducted online, unless the presiding registrar

considers it appropriate to list the matter for an in person hearing.
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Depending on the complexity of the matter, the matter will be listed for hearing
as soon as practicable from 6 weeks after filing or otherwise listed for a

directions hearing as soon as practicable from 3 weeks after filing.

Parties are expected to comply with all directions from small claims registrars,

including directions provided by way of email in advance of the first court date.

Parties are expected to be prepared to proceed on the first court date, including

in relation to same day mediation.
COSTS

Costs in Fair Work-related matters may only be ordered in certain
circumstances: see section 570 of the FWA. The Court will consider an
application for costs in the event of non-compliance with the Court’s directions
or orders, or this Practice Direction or the Central Practice Direction—General

Federal Law proceedings.

If the Court makes an order for costs, Schedule 2 to the General Federal Law
Rules provides an event-based costs regime. However, there is discretion to
depart from this regime, and a judge may fix the amount of costs and

disbursements payable.

In small claims matters, if the applicant is successful the court may make an

order as to costs for any filing fees paid: see section 548(10) of the FWA.
FURTHER INFORMATION

For more information about Fair Working proceedings in the Court, parties and

practitioners should refer to the Court’s website.

The Honourable Justice William Alstergren

Chief Judge

Federal Circuit and Family Court of Australia (Division 2)
Re-issued: X Date 2024


http://www.fcfcoa.gov.au/
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